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O R D E R 

PER GIRISH AGRAWAL, ACCOUNTANT MEMBER: 

This captioned appeal filed by the assessee is against the revision 

order u/s. 263 of the Income-tax Act, 1961 (hereinafter referred to as the 

“Act”), of Ld. Pr.CIT(A)-2, Kolkata vide Order No. ITBA/REV/F/REV5/2022-

23/1051794470(1) dated 31.03.2023 against assessment order of National 

e-Assessment Centre, Delhi u/s. 143(3) r.w.s. 143(3A) and 143(3B) of the 

Act, dated 30.03.2021 for AY 2017-18. 

2. Grounds raised by the assessee in the present appeal are as 

under:  

“1. That on the facts and in the circumstances of the case and law, the order 
passed by the Ld. Pr. CIT under section 263 of the Income-tax Act, 1961 ('IT 
Act') is illegal, invalid and not sustainable in law.  

2. That on the facts and in the circumstances of the case and law, the Ld. Pr. 
CIT grossly erred in passing the order under section 263 even though the 
assessment order under section 143(3) dated 03.03.2021 passed by the 
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Assessing Officer (AO) was neither erroneous nor prejudicial to the interest of 
the Revenue.  

3. For that on the facts and in the circumstances of the case and law, the 
Principal CIT without considering the elaborate submissions with evidence of 
the assessee filed during the hearing u/s 263 on the allowability of 
depreciation on Equipment Under Lease Finance was not justified in setting 
aside the assessment order on the issue and restoring it to the file of the 
Assessing Officer for fresh adjudication.  

4. For that on the fact and in the circumstances of the case and law, when the 
Assessing Officer examined the allowability of depreciation on Equipment 
Under Finance Lease and allowed the same in the assessment which in the 
opinion of the PCIT is erroneous, then he was not justified in restoring the 
issue to the assessing Officer for a fresh adjudication without himself 
conducting a further enquiry to verify and find out whether the order passed is 
erroneous or not.  

5. For that on the facts and in the circumstances of the case, the order of the 
Pr. CIT passed u/s 263 be quashed since the assessment order u/s 143(3) 
dated 03.03.2021 was neither erroneous nor prejudicial to the interest of the 
revenue.”  

   
3. From the above grounds it is noted that assessee has 

primarily challenging the assumption of jurisdiction by the 

Ld. Pr. CIT, Kolkata for invoking the revisionary proceeding 

u/s. 263 of the Act and passing the impugned thereon. 

4. Brief facts of the case are that assessee is engaged in 

the business of processing and blending of LPG gas. 

Assessee manufactures blended LPG out of butane and 

propane.  Assessee was formed as a joint venture between 

Indian Oil Corporation Ltd., a Public Sector Undertaking of 

the Government of India and Petroliam Nasional Berhad 

(Petronas), Government Undertaking of Malaysia. 

4.1.  Assessee  filed its return of income on 30.11.2017 

reporting total income of Rs.321,35,87,220/- which was 

revised on 23.10.2018 with total income of 

Rs.318,26,09,220/-.  After making certain disallowance, 

total income of the assessee was assessed at 

Rs.319,30,69,220/- u/s. 143(3) read with sections 143(3A) 
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and 143(3B) of the Act vide order dated 03.03.2021 by 

National e-Assessment Centre (NeAC). 

4.2.  Subsequently, Ld. Pr. CIT called for and examined the 

assessment records and observed that assessee had claimed 

a sum of Rs.3,09,78,000/- as “any other amount allowable 

as a deduction” in column no. 33 of Schedule BP – 

computation of income from business or profession in its 

revised return of income.  Ld. Pr. CIT observed that the said 

amount is included under the head “Other Financial 

Liabilities” in the Balance Sheet, details of which have been 

provided in Note No. 15. According to the Ld. Pr. CIT, Ld. AO 

has completely ignored the fact that the same was not 

passed through the P&L Account and, therefore, any amount 

which has not been passed through the P&L Account and is 

an item of Balance sheet, cannot be allowed as a deduction 

from taxable income of the assessee.  Therefore, the said 

amount was required to be included in the taxable income.  

According to Ld. Pr. CIT, Ld. AO while passing the 

assessment order, omitted to do so, which has resulted in 

under-assessment of income to the tune of Rs.3,09,78,000/-, 

thus, making the assessment order erroneous insofar as it is 

prejudicial to the interest of revenue. 

4.3.  Ld. Pr. CIT thus, issued a show cause notice u/s. 263 

of the Act dated 15.03.2023 invoking the revisionary 

proceeding.  Assessee made a detailed submission in 

response to the show cause notice, explaining its claim 

which did not find favour with the Ld. Pr. CIT who concluded 

the revisionary proceeding and set aside the assessment 

order to the file of AO for fresh adjudication.  Aggrieved, 

assessee is in appeal before the Tribunal.  
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5. Before us, Ld. Counsel for the assessee has placed on 

record a paper book containing 174 pages.  According to the 

Ld. Counsel, assessee had entered into an arrangement with 

a company called Ennore Tank Terminal Private Limited 

(ETTPL) for the FY 2012-13 to construct two insulated 

pipelines to handle the products.  Under the agreement, 

specific pipelines are constructed that are used exclusively 

to handle the products of the assessee only.  The ownership 

of the pipeline is with ETTPL.  Assessee has voluntarily 

offered to be a committed user of the said facility for a fixed 

tenure unequivocally waiving any right of termination of the 

agreement during the fixed tenure.  The period of agreement 

is for 24 years  with a minimum guaranteed locking period 

upto 31.03.2036 commencing from the date of the 

agreement. 

 

5.1.  Ld. Counsel explained that assessee has created an 

asset at fair value in the year of the lease i.e. FY 2012-13 at 

Rs.73.80 Crores based on a valuation report obtained from a 

Chartered Accountant.  The said asset has a life of 24 years 

and, therefore, the cost of the asset is recouped by charging 

an equal amount of Rs.3.09 Crores to the P&L Account as 

depreciation in accordance with the Accounting Standard 

(IND AS) issued by the Institute of Chartered Accountants of 

India (ICAI).  However, while computing the income as per 

the Act, in the computation of income, depreciation charged 

as per the Companies Act is added back amounting to 

Rs.35,56,62,000/- which includes depreciation of Rs.3.09 

Crores also charged on the leasehold asset. In the 

computation of total income, the depreciation as per Income-
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tax Rules has been claimed as a deduction amounting to 

Rs.65,65,15,754/- and the depreciation on the leasehold 

asset has been claimed as separate deduction under the title 

“Throughput Charges”. 

 

5.2.  Ld. Counsel referred to the audited financial statement 

of the assessee as well as the computation of total income to 

corroborate the submissions made.  In the statement of 

Profit and Loss, it is pointed that depreciation and 

amortization expenses are charged which are – 

(a) Tangible Assets   -  Rs.3,517.30 lacs 

(b) Intangible Assets   -  Rs.39.32 lacs 

In this respect, the notes to the financial statement vide note 

no. 29, ld. Counsel pointed to the chart containing details of 

various assets and demonstrated how the amount of 3.09 

Crores which is charged for the leasehold equipments forms 

part of the depreciation chart in the statement of Profit & 

Loss. According to him, Rs. 3.09 Crores formed part of the 

total charge of depreciation on tangible assets of Rs.3517.30 

lacs.  In addition to this, vide Note No. 4, there is a 

depreciation of Rs.39.32 lacs on intangible assets. After 

referring to these details from the audited financial 

statements, which are prepared in compliance with the 

provisions of Companies Act Ind AS issued by ICAI. Ld. 

Counsel referred to the computation of total income to 

demonstrate the treatment of depreciation as per Companies 

Act and under the Act as well as amortization of lease 

charges depicted as “Throughput Charges”. The said 

computation of total income as reproduced for ease of 

reference:  
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5.3. Ld. Counsel thus, asserted that the observation of Ld. 

Pr. CIT that the amount of Rs. 3.09 Crores has not been 

debited in the P&L Account is not correct which is verifiable 

from the audited financial statements and its treatment in 

the computation of total income, returned by the assessee.  

Ld. Counsel stated that different nomenclature used by the 
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assessee in its accounting and in computation of total 

income should not lead to arrive at the adverse conclusion 

drawn by the Ld. Pr. CIT that the assessment order is 

erroneous insofar as prejudicial to the interest of revenue.  

According to him, what is essential is to determine if the 

assessee is entitled to a particular deduction or not will 

depend upon the provisions of the Act. Existence or absence 

of entries in the books of account will not be decisive or 

conclusive for the same as held by the Hon’ble Supreme 

Court in the case of Kedarnath Jute Manufacturing Co. Ltd. 

(1971) 82 ITR 313 (SC). 

 

5.4.  Ld. Counsel also referred to  a fact that two notices 

were issued u/s. 263 invoking the revisionary proceedings 

for two assessment years viz., AY 2017-18 which is before 

the Tribunal in appeal and for AY 2018-19 for which date of 

notice is 14.03.2023.  The issues raised by the Ld. Pr. CIT in 

both the show cause notices are identical including the 

amount of claim of deduction of Rs.3.09 Crores towards 

lease. Both the notices have been issued by the same Officer 

(i) for AY 2018-19 on 14.03.2023 and (ii) for AY 2017-18 

dated 15.03.2023.  Ld. Counsel submitted that the 

revisionary proceeding for AY 2018-19 on the same issue has 

been dropped by the Ld. Pr. CIT.  Also, in the revisionary 

order in the impugned year, nothing has been pointed as to 

how the order is erroneous leading to prejudice to the 

interest of the revenue except for setting aside the 

assessment  and directing the AO to verify the claim from its 

books of account and reframe the assessment afresh after 

providing opportunity to the assessee. 
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5.5. Ld. Counsel thus, asserted that there is no application 

consideration for which he placed reliance on the decision of 

Hon’ble High Court of Delhi in the case of ITO Vs. D. G. 

Housing projects ltd. 343 ITR 329. He thus asserted that the 

impugned order be quashed.  

 

6. Per contra, Ld. CIT, DR placed reliance on the order of 

Ld. Pr. CIT and submitted that  assessee has claimed the 

expenses  in its revised return which was not claimed in its 

original return as well as in the preceding years.  He further 

submitted that no prejudice is caused to the assessee if the 

issue raised in the revisionary order is examined by the Ld. 

AO to arrive at fresh conclusion.  

 

7. We have heard the rival contentions and perused the 

material available on record.  We have also gone through the 

material placed before us.  We note that the issue before us 

is in respect of treatment of lease charges for the gas pipe 

lines in the books of account by complying with the 

provisions of Companies Act and the Accounting Standard 

vis-à-vis the allowability of the same in computing the 

income from profits and gains from business or profession 

under the provisions of the Act. The sole premise on which 

the revisionary proceedings were invoked  is that the amount 

of Rs. 3.09 Crores has not been passed through the P&L 

Account and is an item of Balance sheet, therefore, it is not 

an allowable deduction from the taxable income of the 

assessee.  The Ld. Counsel has taken us through the audited 

financial statement which includes statement of P&L and 

demonstrated charging of depreciation and amortization, 
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both on tangible assets and intangible assets which includes 

equipment under lease.  Further, the charge of depreciation 

and amortization which has been adjusted while computing 

the income under the head “Profits and Gains of business or 

profession” in accordance with the provisions of the Act has 

also been substantiated by the Ld. Counsel. 

7.1.  The relevant disclosures made by the assessee in its 

audited financial statements are reproduced as under:  
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7.2. From the verification of the above disclosure and 

computation, we find that the very premise assumed by Ld. 

Pr. CIT does not hold good and thus, when the foundation 

itself collapses the super-structure falls. We find that in the 

present facts and circumstances, the legal maxim ‘sublato fundamento 

cadit opus’ is applicable, meaning thereby – ‘a foundation being 

removed, the superstructure falls’. Once the basis of a proceeding is 
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gone, the action taken thereon would fall to the ground. Thus, in the 

absence of such foundation, exercise of a suo motu power is 

impermissible. It should not be presumed that initiation of power 

under suo motu revision is merely an administrative act. It is an act of 

a quasi-judicial authority and based on formation of an opinion with 

regard to existence of adequate material to satisfy that the decision 

taken by the Assessing Officer is erroneous as well as prejudicial to 

the interests of the revenue. Considering the facts on record and the 

material corroborating the submissions made, we unhesitatingly hold 

that the impugned order is not sustainable as there is no prejudice 

caused to the revenue as well as it is not being erroneous in terms of 

provisions of sec. 263 of the Act.  Accordingly, grounds taken by the 

assessee in this respect are allowed.  

 

8. In the result, appeal of the assessee is allowed. 

 
Order is pronounced in the open court on 23rd June, 2023. 

 Sd/-         Sd/- 

 (Sanjay Garg)         (Girish Agrawal)                             
Judicial Member         Accountant Member 

   Dated: 23rd  June, 2023 
JD, Sr. P.S.    
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